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New Election Laws Take Effect

Act 298 of 2003 and subsequent amendments make 
significant changes to the election laws and may require local 
action response.  These election law changes apply to all 
local elections on and after January 1, 2005.  

Cities:

Even Year November
• May continue current schedule.
• May change to odd year November with August 

primary by adoption of a resolution after September 
1, 2004 but before December 31, 2004.

• May change to odd year schedule at a later date.

Every Year November
• May continue current schedule.
• May change to odd year November with August 

primary by adoption of a resolution after September 
1, 2004 but before December 31, 2004.

• May change to even year November with August 
primary by adoption of a resolution after September 
1, 2004 but before December 31, 2004.

• May change to odd year schedule at a later date.

Other than November
• May change to May general with February primary

by adoption of a resolution after September 1, 2004
but before December 31, 2004.

• May change to the odd year November schedule at a 
later date. 

September Primaries
• Cities with a September primary may continue this

schedule by passing a resolution.
• If a city does not adopt this resolution, the city must 

conduct its primary elections on the odd year 
August election date.  

• May change to the odd year August primary election 
at a later date. 

Odd Year November  
• Any change from odd year November elections 

would, at a minimum, require a charter amendment
(some think that this type of change would require 
additional legislation).

Villages:

• Village regular elections must be conducted as non-
partisan elections.  

• If villages do not act, their elections will default to 
the November even year election schedule and the 
township or townships will be responsible for 
conducting all village elections. 

• Villages must pay townships all or part of the cost of 
conducting village elections, depending on whether 
the townships are conducting another election 
simultaneously.

• Villages may pass a resolution to hold their own 
elections.

• In odd years, elections must be in September.
• Villages are not allowed to hold annual elections or

primaries of any kind.
• Villages may change to the November even year 

election schedule at a later date.
• Townships must make voting equipment available to 

villages.  
• The order and content of village ballots are altered 

by the new law.

General Law Villages:

• May reduce the number of council members to four.
• May require the election of all trustees at the same election 

for two year terms.
• If village trustees are elected biennially for staggered four-

year terms, the ordinance must, as nearly as possible, 
maintain staggered terms and provide for an equal number 
of seats to be filled at each election.  

• Change must be made by ordinance with two-thirds vote.
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Elections, continued

New Limits on Condemnation Rights
In its recent decision Wayne County v Hathcock (No. 124070, 
filed July 30, 2004), the Michigan Supreme Court 
unanimously overruled its prior decision in Poletown 
Neighborhood Council v. City of Detroit, 410 Mich 616 (1981). In 
Poletown, the court upheld the condemnation of a 
neighborhood of over 1000 homes, churches and other 
buildings in order to create space for a Cadillac assembly 
plant.  The Hathcock case will have significant effect, not only 
in Michigan, but across the country as Poletown was often 
cited by courts in other jurisdictions. 

In Hathcock, Wayne County sought to condemn the 
remaining 19 checkerboard parcels needed to develop a 
1,300 acre business and technology park next to its recently
expanded Metro Airport.  In  exercising  powers of eminent
domain, Wayne County relied on 1) statutory authority
provided by the Uniform Condemnation Procedure Act, 
MCL 213.23 et seq and 2) Poletown’s holding that a public use 
or purpose is advanced by a generalized economic benefit 
that creates jobs and revitalizes the local economy. The 
Supreme Court found that Wayne County had statutory 
authority to condemn, but the purpose for the 
condemnation ran afoul of Article 10, Section 2 of the 
Michigan Constitution of 1963 that requires “public use” of 
condemned property.     

Essentially, the Court in Hathcock held that except in cases of 
extreme blight or where necessary to address some other 
condition clearly affecting the public health safety or welfare, 
such as severe contamination, condemnation of property for 
redevelopment by private entities is constitutionally 
prohibited. Therefore condemnation under the Downtown 
Development Authority Act, the Economic Development 
Corporations Act and similar statutes is questionable.  In 
overruling Poletown, the court dramatically reduced the 
instances in which a condemnation that passes title to a 
private developer will meet the state constitutional 
requirement that condemnation be for a “public use.” 

The new constitutional test is as follows: a taking that 
transfers property to a private entity is only appropriate 1) 
where an extreme public necessity requires collective action 
(i.e., the need to build a railroad line) 2) where the property 
remains subject to public oversight (i.e., state control over a 
petroleum pipeline), or 3) where the selection of the property 
is due to facts of independent public significance rather than 
private interests (i.e., slum clearance).

Importantly, the court’s ruling is retroactive.  It applies to all 
pending cases where the necessity of the taking is being 
challenged.

Ordinances and resolutions passed in order to implement 
any changes to an election schedule require at least one 
public hearing with proper notice. The statute contains 
notice requirements that are specific to each situation.  A 
record roll call vote must be taken, and if a majority of the 
council adopts the resolution, it must be filed with the 
Secretary of State.  If the date for conducting a jurisdiction’s 
regular election is changed pursuant to resolution, the term 
of an official elected prior to the effective date of the change 
continues until a successor is elected at the next regular 
election.

Under certain circumstances, cities and townships will be 
required to conduct school elections.  If a school district is 
located entirely within a city or township, the city or 

township clerk becomes the school district election 
coordinator.  This is also true if the city is conducting an 
election on the same day.  If a school district falls within 
multiple jurisdictions, the county clerk will act as the election 
coordinator.  In each case, a school district election 
coordination committee must be established in each school 
district.

In summary, the election law changes are significant and 
must be acted upon in a relatively short time frame. This 
summary is not an exhaustive explanation of the numerous 
and complex changes to the law. Please let us know if we can 
answer specific questions or can otherwise assist your 
municipality with this procedure.

DDA is Authorized to Undertake Marketing Activities

An amendment to the Downtown Development Authority 
Act was recently enacted into law that for the first time adds 
two new types of projects that a DDA is authorized to 
undertake. The amendment allows DDAs to undertake 
marketing initiatives that benefit the retail and general 

marketing of the downtown district, and to contract for 
broadband and wireless technology service in the downtown 
district. Communities should keep in mind that these 
projects must be included in the Development Plan and Tax 
Increment Financing Plan before tax increments are spent 
on them.
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Property owners adjacent to a public use airport are 
responsible for clearing and trimming trees that encroach 
into the approach protection areas around the runway.  
This was the June 25th opinion of Judge Dennis Kolenda 
of the Kent County Circuit Court in a case of apparent 
first impression. Wilderness Airpark Association v Lowell 
Miltibarger, et al., Kent County Circuit Court Case No. 02-
12456-CH.  This case has significant ramifications for all 
public airports, regardless of size. Not only did Judge 
Kolenda find that there was no compensable taking, he 
imposed the cost of abating the nuisance upon the 
neighboring property owners.

The case involved Wilderness Airpark in rural northwest
Kent County’s Tyrone Township. Originally a private 
facility, the grass strip was licensed as a public use airport 
in 1984.  As such, even though privately owned, it was 
open for use by the public and subject to the Michigan 
Aeronautics Commission’s approach protection rules.  
Those rules provide that any object or plant that 
encroaches into the runway approach protection area 
must be cleared or the runway closed or shortened.  Any 
such encroachment is declared a public nuisance and the 
airport is required to immediately begin proceedings to 
abate the nuisance.  In this case, the neighboring property 
owners did not feel that they should be compelled to 
remove or trim their trees without being compensated for 
the loss of their property.

The Court held that these adjoining landowners had 
purchased their property after the airport had been 
licensed as a public use airport and therefore, any taking
of property by virtue of the approach protection rules 
occurred prior to their purchase. When they purchased 
the property it was already burdened by the obligation to 
remove encroachments. The Court held that any 
compensation owing for the taking of property “belongs 
to the owner at the time of the taking,” not to a 
subsequent owner. As a result, the adjoining property 
owners were ordered to remove and trim trees at their own 
expense.  Failure to comply with the Judge’s order would 
enable the airport owner to enter onto the neighbor’s 
land, perform the necessary trimming and removal, and 
have a money judgment for the cost of performing the 
work.

Until now, the typical means of securing the right to 
trim trees around an airport was to acquire an 
avigation easement from the property owner.  Refusal 
to grant the easement for the established sum of 
money often resulted in eminent domain proceedings.  
Airport proprietors are still encouraged to obtain 
avigation easements whenever possible. For a number 
of reasons, this case does not remove the desirability 
of obtaining them. First, these easements give the 
airport proprietor the right to enter onto the 
neighbor’s land to abate hazards at any time.  This can 
be accomplished regularly, before the Aeronautics 
Commission declares an emergency and before 
trimming becomes unduly expensive.  Secondly, these 
easements protect the airport from more than just 
encroaching trees – they also cover other hazards and 
protect the airport from potential liability from 
aircraft overflight, noise, dust and every other 
disturbance associated with aircraft landing and taking 
off.  Thirdly, such easements are recorded and run 
with the land, clearly binding all future landowners 
with the burdens established by the particular 
avigation easement.  Recording notice of the existence 
of the easement will likely result in fewer 
controversies and lawsuits. Finally, airports receiving 
federal funds (virtually every public airport) bind 
themselves by their grant assurances to protect 
runway approaches in a permanent fashion whenever 
feasible.

We recommend that airport proprietors seek advice 
of counsel before ordering tree trimming around their 
airport in reliance upon this case.  The logic of Judge 
Kolenda’s opinion depends on the existence of an 
actual order to abate, issued by the Michigan 
Aeronautics Commission. Since the case is an 
unpublished opinion of a county trial court, it is not 
binding precedent. Any other trial judge would be 
free to ignore the holding.  Eventually, the Michigan 
Court of Appeals – or the Legislature – may weigh in 
on this issue with binding statewide applicability.

Airport Neighbors Must Pay to Trim Trees



Municipal Law News Page 4 of 6

Michigan Legislature Makes it Easier for Municipalities to Fund Local Streets

A recently enacted bill removes one of the principal 
restrictions that formerly directed local government use of 
Michigan Transportation Fund (MTF) revenue. The main 
premises of the act will remain the same. Act 51 establishes 
a system for the distribution of MTF funding, and Section 
13 specifically addresses the funding of municipal street 
programs. As directed by Section 13, MTF considers both 
population and street mileage in the allocation of these 
funds to the state’s 533 cities and villages. Seventy-five 
percent of the funding is distributed on the basis of 
population while twenty-five percent depends on street 
mileage. Senate Bill 344 will maintain these basic guidelines. 

Although the allocation formula will not change, many 
municipalities will benefit from the removal of a main 
restriction on the use of MTF funding. Section 13(6) 
formerly required that any transfer of resources from the 
major street fund to the local street system be balanced by 
the revenue used on major streets from sources other than 
the MTF. For example, if a municipality wanted to use 
$200,000 from the major street fund to make improvements 
to local streets, they would have to show that there was an 
equal expenditure of $200,000 on major street 
improvements that were funded by other sources (special 

assessments, federal aid, transfers from the municipality’s 
general fund, or other sources). The new law, which went 
into effect immediately on February 10, 2004, lifts this 
restriction completely, allowing municipalities to use an 
essentially unlimited amount of their MTF funds for local 
street improvements. The former restriction will go back 
into effect on January 1, 2009.

Although the amount is no longer limited, there are still 
some restrictions on this use of funds. The new law requires 
that the major streets still be given funding priority. 
Transfers from the major street fund to local street projects 
cannot be made if the established major street priorities are 
not met (Section 13[3]). Also, these transferred funds are 
specifically limited to local street preservation, and cannot be 
used for new local street construction. There is also an 
additional requirement if more than 25% of a municipality’s 
annual MTF funding for major streets is used for local 
streets. In that case, a municipality is required to adopt, by 
resolution, an asset management process. For more 
information on the details of this asset management process, 
or for any assistance with local and major street funding 
issues, please contact the Municipal group at Law, Weathers 
& Richardson. 

New Bill Restricting the Use of Statements Made by Law Enforcement 
Officers Passes House

House Bill No. 5394, passed by the House on March 10 and 
still pending in the Senate, will restrict the use and disclosure 
of “involuntary statements” made by law enforcement 
officers. This bill has received the support of many law 
enforcement organizations but is opposed by several press 
associations.

The basis of the new law is found in Garrity v New Jersey, 385 
US 493 (1967). In this case, police officers had been 
compelled by their employer to respond to an investigator’s 
questions concerning alleged ticket fixing; their responses 
were later the basis for the criminal conviction of those 
officers. The US Supreme Court declared that this was a 
violation of the Fifth Amendment, which guarantees that a 
citizen cannot be forced to give testimony that may 
incriminating to that citizen.  

This bill is intended to protect law enforcement officers from 
self-incrimination, but also to specifically limit certain types of 
information from release to the press. Just such a situation was 
experienced in southeastern Michigan. Local reporters 
requested information based on the Freedom of Information 
Act and their request was granted. Law enforcement officials 
expressed concern that this information could taint a jury pool 
or discourage the full cooperation of officers in internal affairs 
investigations. The result of their disclosure has yet to be seen.

Opponents of the bill assert that this information should be 
open to the scrutiny of the press in order to ensure the 
accountability of law enforcement agencies.
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The parties: 
• First Rural Housing Partnership, LLP 
• City of Howell 

The facts: 
• First Rural Housing, LLP owns a parcel of land 

in an area of Howell that is zoned multi-family 
residential.

• Howell denied a rezoning request in 1998 and 
again in 2000. When the Zoning Board of 
Appeals denied its request for a use variance, 
First Rural Housing filed an action in the 
Circuit Court, claiming that Howell’s zoning 
ordinance was unconstitutional.

• The Circuit Court ruled against First Rural 
Housing, asserting that it lacked jurisdiction
because First Rural Housing challenged only 
the validity of the ordinance and did not appeal 
the denial of the variance. 

• First Rural Housing appealed that decision to 
the court of appeals.

The issues:
• Does the Circuit Court have jurisdiction over 

such a case?
• Should First Rural Housing have appealed the 

Zoning Board of Appeals decision before filing 
a claim of unconstitutionality? Should it have 
done both rather than just the latter? 

The decision:
• Yes, the Circuit Court does have jurisdiction.
• No. First Rural Housing had the option of 

appealing the decision of the Zoning Board of 
Appeals, challenging the constitutionality of the 
ordinance, or both.

1st Rural Housing Partnership, LLP v City of Howell
Michigan Court of Appeals 

CASE SNAPSHOTS:

Charter Township of VanBuren v Garter Belt, Inc.
Michigan Court of Appeals

The parties:
• Van Buren Charter Township
• Garter Belt Inc.

The facts:
• A bar in Van Buren Charter Township which 

was licensed by the Michigan Liquor Control 
Commission (LCC) employed nude dancers. 

• In 1999 the township adopted an ordinance 
that prohibited nudity in establishments 
licensed by the LCC.

• When the nude dancing continued after the 
enacting of the ordinance, the township sued 
the bar for non-compliance with the ordinance. 

• The trial court ruled in favor of the township, 
and the bar appealed.

The issues:
• Can a township specifically ban nude 

entertainment in an establishment licensed by 
the Liquor Control Commission?

The decision:
• Yes. The court focused on the township’s 

authority to regulate alcohol sales. The court 
found the bar’s argument to be contrary to 
the long-standing judicial approval of broad 
authority for local governments to regulate 
activities connected with the sale of alcohol.
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Norman Corporation and S.L. Realty, L.L.C. v City of East Tawas
Michigan Court of Appeals

The parties:
• Norman Corporation
• S.L. Realty
• City of East Tawas

The facts:
• The East Tawas Planning Commission denied a 

sign permit to Norman Corporation and S.L. 
Realty because of the number and size of the 
signs. 

• Norman Corporation and S.L. Realty appealed 
to the Zoning Board of Appeals which denied 
the sign permit.

• The Iosco Circuit Court reversed, concluding 
that the ordinance was unconstitutional and the 
Zoning Board of Appeals’ calculation method 
was inaccurate. 

• The Court of Appeals denied the City’s 
application for appeal.

• The Supreme Court sent the case back to the 
Court of Appeals to consider whether the Iosco 
Circuit Court decision used good and 
applicable law.

The issues:
• Is Art Van Furniture v City of Kentwood (175 Mich 

App 343; 437 NW2d 380, lv den 433 Mich 918 
[1989]) valid and applicable to the present case?

• Did the Zoning Board of Appeals use accurate 
methods for the calculation of the sign area?

The decision:
• No. The Art Van case was wrongly decided. 

Sign ordinance distinctions based on single-
and multi-tenant buildings are permissible.

• No. The sign ordinance said only the area of 
the “copy” of a canopy was to be measured as 
signage, so only the wording, not the entire area 
of the canopy should have been addressed.


