


abnormalities in the employee’s behavior may constitute
constructive notice of a serious health condition.

Under the FMLA, “if the employer knows of the
employee’s need for leave, the employee need not mention
the statute or demand its benefits.”

The Seventh Circuit held that a trier of fact could conclude
that the employee’s behavior on three occasions was so
unusual as to constitute constructive notice of her need for
FMLA leave. Lengthy encounters of yelling and swearing at
one’s superiors so severe that a company locks out — for
safety concerns — an employee with a previously unblem-
ished record, coupled with her calling the police because
her belongings have been moved to another desk, are
undeniably unusual.

And a fact trier could view this behavior as unusual
enough to constitute notice to an employer of a serious
mental health condition. So the Seventh Circuit reversed
the trial court’s ruling and sent the case back for trial.

Employers, beware

This case demonstrates the importance of reviewing
with counsel in advance the merits of a decision to
fire an employee. The laws governing employment
are numerous and nuanced. Savvy employers discuss
employment termination decisions with counsel to
determine any possible exposure. ¢

Congress expands FMLA

In January 2008, President Bush signed into law the first expansion of the Family and Medical Leave Act (FMLA) since it
was enacted in 1993.

The National Defense Authorization Act amended the FMLA to require employers to provide 12 weeks of FMLA leave
during a 12-month period to the spouses, children or parents of members of the armed forces called to active duty.

Additionally, the FMLA expansion allows employees 26 weeks of leave to care for a spouse, child or parent who sus-
tained injuries during military service that resulted in their being unable to perform their duties.

But employees are entitled to no more than 26 weeks of total FMLA leave in any 12-month period, even if they otherwise

would be entitled to leave for another FMLA qualifying event, such as:

B The birth or adoption of a child,
B A parent’s, child’s or spouse’s serious health condition,
B The employee’s own serious health condition, or

B The employee’s parent, child or spouse being called to active duty in the armed forces.

For example, an employee can’t take 26 weeks of leave to care for a spouse injured in military service and then less than
six months later take additional FMLA leave to care for a parent with a serious health condition.

All FMLA leave may be taken intermittently or on a leave schedule that reduces an employee’s usual number of working
hours per workweek or hours per workday.




Handbooks must be
clear to average employee

he issue in EEOC v. V & ] Foods Inc. was whether a
Tteenage employee’s sexual-harassment case could

proceed even if she hadn’t followed the employee
handbook’s harassment reporting procedure. The Seventh
Circuit held that it could, because the handbook was writ-

ten so as not to be clear to the average teenager.

The harassment begins

Burger King hired a 16-year-old
high-school student to work part
time. The restaurant’s 35-year-
old general manager — who had
had sexual relations with several
of his female employees — began

to make suggestive comments to
her, rubbing up against her and
trying to kiss her.

The manager told her he wanted
“a young girl” and offered her
$600 to go to a hotel with him. When she said she wasn’t
interested and had a boyfriend, he told her that “he was
tired of doing things” for her, and he wasn’t “going to do
anything else” for her because she was “giving her body
away for free” when he “was trying to pay” her. Then he
turned hostile to her.

After the student’s mother complained to a shift supervisor
about the harassment, the manager fired the employee on
the ground that she had involved her mother rather than
handling it “like a lady.”

The employee filed a sexual harassment charge with the
EEOC, and it sued Burger King on her behalf. Without
ruling on whether the employee had been harassed, the
trial court dismissed the suit for failing to follow the
harassment-complaint procedure.

The EEOC appeals

Under Title VII, an employer can avoid harassment liability
by showing that it had in place a reasonable mechanism by
which harassment victims could complain and get relief.

The complaint mechanism’s reasonableness depends on the

“employment circumstances” and the capabilities of the
class of employees.

The Seventh Circuit found that, in this case, the employees
who needed to activate the complaint procedure were
teenagers. Burger King — knowing it had many teenage
employees — was obligated to adapt its procedures to the
average teenager’s understanding. Instead, Burger King
adopted a harassment complaint procedure that the Sev-
enth Circuit found was confusing even to adults.

The employee handbook’s brief harassment section
directed employees to lodge complaints with the “district
manager” without giving that manager’s name or how to
communicate with the manager. The list of corporate offi-
cers and managers at the beginning of the handbook didn’t
list a “district manager” — or for that matter a “general
manager” — but instead listed a “restaurant manager.”

And evidence showed that employees confused “district
manager” with “restaurant [or general] manager,” who
would be — in this case — the harasser himself. Moreover,

if an employee complained to a shift supervisor or assistant
manager, that person was supposed to forward the complaint
to the general manager (here, the harasser) even if the com-
plaint was about the general manager. After receiving a com-
plaint, the general manager was supposed to “turn himself
in,” which of course the general manager here didn’t do.

So the Seventh Circuit concluded that an antiharassment
policy that includes no assurance of bypassing a harassing
supervisor in the complaint process is unreasonable as a
matter of law. The court reinstated the suit for trial.

One size doesn't fit all

This case demonstrates the importance of adopting
employment policies and procedures that are tailored to an
individual company. Carefully review and revise “boiler-
plate” policies to be sure they apply to your company.

Burger King had adopted a harassment complaint
procedure that the Seventh Circuit found was confusing
even to adults. ¢

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other professional
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LAW WEATHERS & RICHARDSON

Professional Corporation
Attorneys and Counselors

aw, Weathers & Richardson attorneys have extensive

experience working with clients, both large and

small, in their day-to-day efforts to maintain a high
quality working environment and a productive business. We
work with clients to manage labor and employment related
issues before problems arise. In addition, we believe in a
proactive approach where we carefully monitor labor and
employment law and keep clients informed of how these
laws affect their company and employees.

In addition, Law, Weathers & Richardson can provide
employee benefits support and counsel to your company.
We consult with employers regarding employee benefit
programs of all kinds and work to meet your individual
needs. In addition, we work with the Internal Revenue
Service and the Department of Labor to be sure your
program meets all legal requirements.

The members of Law, Weathers & Richardson are committed
to our clients, dedicated to our profession, and devoted to
our community and families. Working with these values, the
firm has provided counsel and legal advice to businesses,
individuals and local government since 1868. Prompt and
reliable service is our overriding priority. Our Labor and
Employment Relations and Employee Benefits attorneys are
available at (616) 459-1171.

KEVIN KRAUSS specializes in representing

How We Can Help

Defending Discrimination Claims
Wage/Hour/Overtime Issues

Employee Benefits

Defending Wrongful Discharge Lawsuits
Americans with Disabilities Act Issues
Family and Medical Leave Act Issues

Defense and Investigation of Sexual
Harassment Claims

Drug Policies and Testing
Drafting Employment Agreements

Review and Drafting of Non-Competition
and Confidentiality Agreements

Handbook Drafting and Employment Policies

Counseling and Training Sessions Relating
to Harassment and Diversity Issues

Safety and Health Issues (MIOSHA, OSHA)
Traditional Labor Law and Union Issues
Collective Bargaining

Unemployment Compensation
Developing Profit Sharing Plans

Developing Retirement Plans

employers in all aspects of labor and employment
law. He is also a certified Arbitrator and regis-
tered Mediator with the American Arbitration
Association. Kevin is the chair of the firm’s Labor
and Employment Relations Practice Group and is
past chair of the Grand Rapids Bar Association’s
Section on Labor and Employment Law. Kevin
can be reached at kevinkrauss@lwr.com

or (616) 732-1707.

TERRY TOBIAS began practicing law in 1991, fol-
lowing a twenty-one year career as a police officer,
the last four as Chief of the Kentwood Police
Department. His practice involves a myriad of
labor and employment issues involving the firm’s
public sector clients. Terry also handles such
diverse areas as ordinance prosecution, police civil
litigation and police labor disputes. Terry can be
reached at terrytobias@lwr.com or (616) 732-1737.

MIKE ROTH concentrates his practice in civil

litigation. His practice includes representation

of corporate clients in commercial cases, contract
disputes, workers’ compensation claims and
employment and discrimination suits. Mike

can be reached at mikeroth@lwr.com or

(616) 732-1770.

WILLIAM HINELINE specializes in employee
benefits law. In over 30 years of practice, he has
worked with companies of all sizes. He has
particular experience in developing retirement,
pension, profit-sharing and compensation plans
for all levels of employees and executives. Bill
can be reached at billhineline@lwr.com or

(616) 732-1709.



